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Abstract:

Geographical indications (Gls) are defined as indications that identify a product as originating
from a specific geographical area, where a given quality, reputation, or another characteristic of
the product is essentially attributable to its geographical origin. Gls have emerged as a powerful
tool to protect and promote products that have unique qualities and are associated with a specific
region. The use of Gls can not only promote the economic development of a region but also
preserve traditional knowledge and practices, as well as promote the cultural heritage of a

community.

However, despite the legal protection provided by the Geographical Indications of Goods
(Registration and Protection) Act, 1999 in India, Gls face several challenges. One of the key
challenges is the misappropriation of geographical names by unauthorized producers who use the
names to sell inferior products. This misappropriation not only dilutes the value of the original
product but also undermines the livelihoods of the producers who have invested time and effort in
maintaining the unique qualities of their products.

To address this challenge, trademarks have emerged as a potential means to protect Gls.
Trademarks provide legal protection to the names, logos, and symbols associated with a product
or service and can be used to distinguish the product from others in the market. In the case of Gls,

trademarks can be used to protect the names of the products and prevent their misuse.

1 3rd year law student at School of Law, University of Petroleum and Energy Studies.
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The use of trademarks to protect Gls, however, raises several questions. Firstly, how effective are
trademarks in protecting Gls, especially in the face of the challenges posed by misappropriation?
Secondly, how do trademarks and Gls interact with each other, and can they coexist to protect the
interests of the producers and consumers? Thirdly, what are the legal and regulatory frameworks
that govern the protection of Gls and trademarks in India, and how do they address the challenges
faced by Gls?

The aim of this research is to analyze the role of trademarks in the protection of Gls in India, with
a focus on the challenges posed by the misappropriation of geographical names. The study will
explore the legal and regulatory frameworks governing Gls and trademarks in India, and examine
how they address the challenges faced by Gls. The research will also analyze the effectiveness of

trademarks in protecting Gls and the potential for coexistence between trademarks and Gls.

The research will employ a mixed-methods approach, combining qualitative and quantitative data
collection methods. The study will begin with a literature review of the legal and regulatory
frameworks governing Gls and trademarks in India. The literature review will also analyze the
current state of research on the use of trademarks in protecting Gls and the challenges faced by
Gls in India.

The study will then conduct a survey of producers of Gls to understand their experiences with the
use of trademarks in protecting their products. The survey will focus on the producers of products
that are currently protected by Gls, such as Darjeeling tea, Alphonso mangoes, and Banarasi sarees.
The survey will collect data on the producers' experiences with trademarks, including the types of
trademarks they have used, the costs and benefits of using trademarks, and the effectiveness of
trademarks in protecting their products.

In addition to the survey, the study will conduct case studies of specific products to understand the
effectiveness of the current system. The case studies will analyze the legal and regulatory
frameworks governing the protection of the specific products, as well as the producers' experiences

with the use of trademarks to protect their products.

The study's findings will contribute to the development of policy recommendations that can

enhance the protection of Gls in India and promote the economic development of the regions

Page | 6


http://www.ijlra.com/

www.ijlra.com

. ISSN: 2582-6433
Volume 2 Issue 7| April 2023

associated with these products. The research will also contribute to the academic literature on the

use of trademarks in protecting Gls, and provide insights into the challenges faced by Gls in India.

In conclusion, Gls are an important tool for promoting economic development, preserving
traditional knowledge and practices, and promoting cultural heritage. However, the
misappropriation of geographical names remains a significant challenge to the protection of Gls.
Trademarks have emerged as a potential means to address this challenge and protect Gls. This
research will analyze the role of trademarks in the protection of Gls in India, and examine the
challenges faced by Gls in the country. The study will employ a mixed-methods approach,
combining qualitative and quantitative data collection methods, to provide insights into the
effectiveness of trademarks in protecting Gls and the potential for coexistence between trademarks
and Gls. The study's findings will contribute to the development of policy recommendations that
can enhance the protection and promotion of Gls in India, benefiting local communities and
promoting sustainable development. The research will also contribute to the academic literature
on Gls and trademarks, providing insights into the challenges faced by Gls in India and offering

recommendations for their protection.

Keywords: Trademarks, Geographical Indications, Misappropriation, Legal Framework,
Certification Marks, Collective Marks, Generic Terms, Champagne, Macedonia, Proactive

Measures, Legal Action, Protection.

Introduction:

Geographical indications (GIs) are used to indicate the origin of a product and to protect the
reputation and quality of products that are associated with a specific geographic region. In recent
years, the misappropriation of geographical names has become a significant challenge for the
protection of Gls, particularly in the context of international trade. This misappropriation can result
in the use of misleading or confusing names that do not accurately reflect the true origin or quality
of the product.? As a result, the misappropriation of geographical names can lead to a loss of market

share for genuine products and can undermine the integrity of the entire GI system.

2 O“Connor, B (2004) The legal Protection of Geographical Indications, Londonweet & Maxwell Ltd and
Contributors.
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Trademarks are an important tool for protecting Gls and preventing the misappropriation of
geographical names. In many countries, collective and certification marks are used to protect Gls
and to promote products that meet specific quality standards. These marks are designed to provide
legal recognition and to establish a connection between the product and its place of origin.
However, the use of trademarks to protect Gls is not without its challenges. One of the most
significant challenges is the potential for trademark applications to be used to misappropriate

geographical names or create confusion among consumers.®

This project will analyze the role of trademarks in the protection of Gls, with a focus on the
challenges posed by the misappropriation of geographical names. The project will explore the
different types of trademarks that can be used to protect Gls, including collective and certification
marks, and will analyze their effectiveness in preventing the misappropriation of geographical
names. The project will also examine the legal frameworks governing trademarks and Gls in
different regions, and will analyze case studies from different countries and products to identify
common challenges and opportunities associated with the use of trademarks to protect Gls.

Through this analysis, this project aims to contribute to a deeper understanding of the role of
trademarks in the protection of Gls and to identify strategies for addressing the challenges posed
by the misappropriation of geographical names. By developing a clearer understanding of the legal
and practical aspects of trademark protection for Gls, this project will provide insights that can be
used by policymakers, industry stakeholders, and consumers to support the protection of Gls and
to ensure the continued integrity of the global GI system.

The misappropriation of geographical names is a complex issue, with implications for trade,
intellectual property, and cultural heritage. In recent years, there have been numerous examples of
misappropriation of geographical names, such as the use of the term "Champagne" for sparkling
wine produced outside of the Champagne region in France, or the use of the term "Parmesan” for
cheese produced outside of the Parma region in Italy.* These examples illustrate the challenges

3 Agdomar, M (2008) Removing the Greek from Feta and Adding Corbel to Champagne: The Paradox of
Geographical Indications in International Law, retrieved from www.lexisnexis.com

4 Blakeney, Michael. (2001), Proposals for the International Regulation of Geographical Indications, 4 J. WORLD
INTELL. PROP. 629 retrieved from www.wipo.int/edocs/geoind/en/wipo_geo_bei 07_www_81777.doc,
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faced by producers of genuine products and highlight the importance of effective protection

mechanisms for Gls.

The use of trademarks to protect Gls is not a new concept, and many countries have established
legal frameworks to provide for the protection of Gls through the use of collective and certification
marks. However, the effectiveness of these mechanisms in preventing the misappropriation of
geographical names and protecting the reputation and quality of genuine products varies widely
across regions.® In addition, the rapid growth of e-commerce and international trade has created
new challenges for the protection of Gls, with the potential for trademark applications to be used

to misappropriate geographical names or create confusion among consumers.

This project will provide a comprehensive analysis of the role of trademarks in the protection of
Gls, with a particular focus on the challenges posed by the misappropriation of geographical
names. By examining the legal frameworks governing trademarks and Gls in different regions,
analyzing case studies from different products and countries, and identifying best practices for the
use of trademarks to protect Gls, this project will contribute to a deeper understanding of the

complex issues involved in protecting Gls.

Research questions:

. How do trademarks and geographical indications differ in their legal definitions, and what role do
they play in protecting the identity and quality of products?

. What are the different types of trademarks that can be used to protect geographical indications,
and how effective are they in preventing the misappropriation of geographical names?

. What are the challenges that arise when trademarks are used to protect geographical indications,
and how do they affect the protection of genuine products?

. How have different countries and regions addressed the issue of misappropriation of geographical

names through their legal frameworks governing trademarks and geographical indications?

5 Das, Kasturi (2004), Geographical Indications in Jeopardy, India Together, April, available
at:http://www.indiatogether.org/2004/apr/eco-tradeGls.htm
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5. What are some case studies that demonstrate the challenges and opportunities of using trademarks
to protect geographical indications, and what lessons can be learned from them?

Research problem:

Geographical indications (Gls) have emerged as a powerful tool to protect and promote products
that have unique qualities and are associated with a specific region. Gls are increasingly recognized
as a means to support rural development and preserve traditional knowledge and practices. India,
in particular, has a rich cultural and geographical diversity that has given rise to many products
that are known for their unique characteristics, such as Darjeeling tea, Alphonso mangoes, and
Banarasi sarees. The Geographical Indications of Goods (Registration and Protection) Act, 1999,
was enacted in India to provide legal protection to Gls and prevent their misappropriation.

However, despite the legal protection provided by the Act, Gls face several challenges in India.
One of the key challenges is the misappropriation of geographical names by unauthorized
producers who use the names to sell inferior products. This misappropriation not only dilutes the
value of the original product but also undermines the livelihoods of the producers who have

invested time and effort in maintaining the unique qualities of their products.

To address this challenge, trademarks have emerged as a potential means to protect GIs.
Trademarks provide legal protection to the names, logos, and symbols associated with a product
or service and can be used to distinguish the product from others in the market. In the case of Gls,

trademarks can be used to protect the names of the products and prevent their misuse.

The use of trademarks to protect Gls, however, raises several questions. Firstly, how effective are
trademarks in protecting Gls, especially in the face of the challenges posed by misappropriation?
Secondly, how do trademarks and Gls interact with each other, and can they coexist to protect the
interests of the producers and consumers? Thirdly, what are the legal and regulatory frameworks
that govern the protection of Gls and trademarks in India, and how do they address the challenges
faced by Gls?
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Answering these questions requires a comprehensive analysis of the use of trademarks in
protecting Gls and the challenges posed by misappropriation. Such an analysis will involve a
review of the legal and regulatory frameworks governing Gls and trademarks in India, as well as
case studies of specific products to understand the effectiveness of the current system.

The research problem, therefore, is to analyze the role of trademarks in the protection of Gls in
India, with a focus on the challenges posed by the misappropriation of geographical names. The
study will explore the legal and regulatory frameworks governing Gls and trademarks in India,
and examine how they address the challenges faced by Gls. The research will also analyze the
effectiveness of trademarks in protecting Gls and the potential for coexistence between trademarks
and Gls.

Overall, this research problem is significant because it addresses a critical issue in the protection
of Gls in India. The misappropriation of geographical names is a major challenge that has serious
implications for the livelihoods of producers and the cultural heritage of India. By analyzing the
role of trademarks in protecting Gls, this study will contribute to the development of policy
recommendations that can enhance the protection of Gls in India and promote their sustainable

development.

Hypothesis:

The use of trademarks can be an effective tool in protecting geographical indications by providing
legal recognition and establishing a connection between the product and its place of origin.
However, the misappropriation of geographical names presents a significant challenge to the
protection of geographical indications, as it can lead to consumer confusion and undermine the
quality and reputation of genuine products. Proactive measures such as registering collective and
certification marks, monitoring trademark applications, and enforcing legal action when necessary
are essential for preventing the misappropriation of geographical names and protecting the
integrity of geographical indications. By exploring the different types of trademarks that can be
used to protect geographical indications, analyzing the challenges posed by the misappropriation

of geographical names, and examining case studies from different regions, this project aims to
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contribute to a deeper understanding of the role of trademarks in the protection of geographical

indications.

Research methodology:

. Research design: The research design for this project will be qualitative and will involve a
literature review, case studies, and analysis of legal frameworks governing trademarks and
geographical indications in different regions.

. Data collection: The data for this project will be collected from a variety of sources, including
academic articles, books, government reports, and legal documents. In addition, case studies of
specific products and regions will be analyzed to provide a more detailed understanding of the
challenges and opportunities associated with the use of trademarks in the protection of
geographical indications.

. Data analysis: The data collected for this project will be analyzed using thematic analysis. This
involves identifying key themes and patterns in the data and using these to develop a deeper
understanding of the issues being studied. The analysis will be conducted both within and across
case studies, to identify commonalities and differences in the use of trademarks to protect
geographical indications.

. Ethical considerations: In conducting this research, ethical considerations will be taken into
account, particularly with regard to the use of case studies. Care will be taken to ensure that the
privacy and confidentiality of individuals and organizations involved in the case studies is
respected.

Limitations: One potential limitation of this research methodology is that it relies heavily on
secondary data sources. While case studies will provide a more detailed understanding of the issues
being studied, they may not be representative of broader trends or practices. Additionally, legal
frameworks governing trademarks and geographical indications can vary widely across regions,

making it challenging to draw direct comparisons.
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It is disputed whether approach offers Gls a greater level of protection. There are counterarguments
in both sides, and there does not appear to be a global agreement on this matter. On the one hand,
it could be debatably "smoother" to safeguard Gls using already-existing law, such as trademark
protection. A nation may instantaneously safeguard Gls because no legislative procedure is
required by just broadening the protection provided by its trademark law.

Additionally, any disagreements between Gls (protected as certification or collective marks) and
trademarks shall be resolved in accordance with trademark law rules. As a result, a method for
resolving disputes with predictable results is assured. A sui generis system, on the other hand,
offers specialised protection for Gls. Such a system was established by EC Regulation 510/2006,
which succeeded Regulation 2081/92.

By utilising the concepts of Protected Designation of Origin (PDO) and Protected Geographical
Indication (PGI), it safeguards Gls. To be protected as Gls, PDOs and PGIs must be registered,
but they cannot be used to designate wine or alcoholic beverages. Both ideas have explicit
requirements as to the geographical provenance of the items, but being expressed significantly
differently. It has been demonstrated that 40% of EU customers "would pay a 10% premium for
origin-guaranteed products,” underscoring the importance of the relationship between a product's

origin and its quality.

Conflicts between Gls and trademarks

Trademarks and geographic indications (GIs) are two separate types of distinctive markings, and
efforts to protect them can occasionally lead to disputes. Such disputes can occur, for instance,
between protected Gls and trademarks for identical or comparable items that include the same
sign. The decision of who should be permitted to use that symbol as a trademark or Gl is
challenging yet crucial. It is also very important to determine if the exclusivity of a registered

trademark supersedes a later-protected Gl.
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Conflicts can be resolved from either a trademark viewpoint or a Gl perspective, and they will be
handled differently depending on which perspective is employed. In essence, the choice is between
giving the GI exclusive rights under a "first-in-time, first-in-right" scheme, giving the trademark
exclusive rights without taking into account potential prior trademarks, or requiring the

coexistence of the trademark and the Gl.

Conclusion and suggestions:

In conclusion, the protection of geographical indications (GIs) is crucial for preserving cultural
heritage, promoting rural development, and ensuring the quality and authenticity of products.
Trademarks are a powerful tool for protecting Gls, but their effectiveness varies depending on the
legal framework and the specific challenges faced in each region. This project has analyzed the
role of trademarks in the protection of Gls, with a particular focus on the challenges posed by the

misappropriation of geographical names.

Through an examination of the legal framework governing trademarks and Gls, analysis of case
studies from different products and countries, and identification of best practices for the use of
trademarks to protect Gls, this project has contributed to a deeper understanding of the complex
issues involved in protecting Gls. It is recommended that policymakers, industry stakeholders, and

consumers take the following steps to support the protection of Gls:

Strengthen legal frameworks: Countries need to establish legal frameworks that provide effective
protection for Gls through the use of collective and certification marks. These frameworks should
include clear definitions and procedures for protecting Gls, as well as mechanisms for enforcing
trademark rights and preventing the misappropriation of geographical names.

Raise awareness: Consumers should be informed about the importance of Gls and the role of
trademarks in their protection. Education campaigns can help to raise awareness about the value
of Gls and the risks of misappropriation.

Collaboration: Industry stakeholders should collaborate to establish effective protection
mechanisms for Gls. This can include sharing best practices, establishing certification schemes,

and working together to enforce trademark rights.
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. Adaptation to new challenges: The growth of e-commerce and international trade has created new
challenges for the protection of Gls. Policymakers and industry stakeholders need to be proactive

in adapting to these challenges and developing new strategies for protecting Gls.

In summary, effective protection of Gls through the use of trademarks requires a multi-faceted
approach that involves collaboration among policymakers, industry stakeholders, and consumers.
By working together to establish strong legal frameworks, raise awareness, collaborate, and adapt
to new challenges, we can ensure the continued sustainability and growth of the global food

system, while preserving the cultural heritage and authenticity of genuine products.
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